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UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN
NORTHERN DI VI SI ON - BAY CITY

In re: J.C. WYCKOFF & ASSCOCI ATES, | NC.
Case No. 83-00579

Debt or . 41 B.R 791

VEMORANDUM OPI NI ON REGARDI NG DEBTOR' S MOTI ONS FOR
PRELI M NARY | NJUNCTI ON AND FOR CONTI NUED USE
OF CASH COLLATERAL

At a session of said Court held in the Federal
Building in the City of Bay City, M chigan on
t he 24t h day of July , 1985.

PRESENT: HON. ARTHUR J. SPECTOR
U. S. Bankruptcy Judge

The debtor filed Chapter 11 on October 21, 1983. At that
time it had $28, 000 cash on hand, $111,000 in inventory and $149, 000
accounts receivable, for a total value of cash collateral as thatln
termis defined in 11 U S. C. 8363(a) of $288,000. At that tine,
Second Nati onal Bank of Sagi naw had a first |lien on substantially al
of the debtor's assets, including the cash collateral, as well as a
nmort gage on the real property serving as the debtor's base of
operations. The bal ance owing to Second National Bank at the time of
the filing was approxi mtely $530,000. The parties have not val ued

the other collateral possessed by the bank for purposes of this

hearing. Thus, we are unable to determ ne whet her the bank was



adequately protected for the cash collateral at the inception of the
case. At the time of trial, the debtor had $4,000 cash, $112,000 in

i nventory, and $47,000 in accounts receivable, for a total value of
cash coll ateral of $163,000. The debtor has paid the bank $109, 000 ir
princi pal plus about $70,000 in interest post-petition; the parties
agreed that the bank has marginally inmproved its position
post - petition.

At the beginning of the case, the debtor made a notion for
use of the cash collateral in the operation of its business. The
parties stipulated to such use, and finally, on April 26, 1984, they
reached a definitive agreement for continued use of cash collateral.
That agreenent provided that the debtor was to pay down pre-existing
debt by $150, 000, and that the bank woul d advance to the debtor a Iline
of credit equal to that same $150, 000 for use post-petition. This
deal was structured as a post-petition obtaining of credit under 11
U.S.C. 8364, as opposed to a provision for adequate protection for the
use of cash collateral under 8363 of the Code. The bank was given a
new first lien on all of the assets of the debtor to secure this
i ndebt edness. Mbst inportantly, the agreenent contained this
| anguage: Even if the debtor defaults by failure to nmeet its
performance projections, the debtor shall have the right to nove for
conti nued use of cash coll ateral nonetheless and "the $150, 000 paydowr

made pursuant to this Agreenent may be consi dered cash collateral.”



The debtor's business is extrenely seasonal in nature. |Its
heavi est sales are done in Cctober, Novenmber and Decenber of each
year. In July, August and Septenber, it is busy acquiring inventory
for this sales season. The bal ance of the year the debtor is dornmant
or nerely collects accounts receivabl e.

In the fall of 1984, the parties began negotiations for a
new line of credit, which talks culmnated finally in an agreenent
dated January 10, 1985. The terns of that agreenment differ
significantly fromthe April 26, 1984 agreenment. First of all, the
debt or requested and obtained an increased line of credit. The
previous line was limted to $150,000; the new |line was set at
$180,000. In return for that concession, the bank exacted sone
favorabl e changes in the agreenent. First of all, the |language in the
April 26, 1984 agreenment which characterized the $150, 000 reduction ir
pre-petition debt as "cash collateral"™ and which thus opened th(tehe
door to the debtor to nove for an order seeking its return, does not
appear in the January 10, 1985 agreenent. Instead, there is a plain
statenment that "Bank shall have no obligation to Debtor after February
28, 1985, to advance any further nonies or in any way to conti nue any
financing arrangenent with the Debtor." Also, the January 10, 1985
agreenent enbodied a nodified "drop dead" clause which terns included
a stipulated |ift of stay and the right of the bank to i mediately

sei ze and set off accounts receivabl e against the debt, upon three



days' notice. Wthin that notice period, the plaintiff could (and in
this case did) nove for an injunction to prohibit such collections.

Al so, the debtor was not precluded from making a notion for continued
use of cash collateral, but, as noted above, the term "cash
collateral” no longer explicitly included nonies that had been
previously paid back to the bank. The agreenent called for a
repaynent of the indebtedness by March 31, 1985. When it was obvi ous
that the debtor could not performthis duty, an extension of the due
date was negotiated to June 30, 1985. Although the debtor drew down
only $150, 000 of the avail abl e $180,000 of the line of credit, it was
unabl e to pay back $41,000 thereof. That is the balance still due to
t he bank on the new |ine of credit.

The debtor seeks to prevent the bank fromcollecting this
$41, 000 shortage and noved for an order allow ng continued use of the
cash collateral not only in its possession, but also of the $109, 000
of the $150,000 which it has paid back to the bank. The bank agreed
at the beginning of trial that it would not seek to collect the
out st andi ng $41, 000 during the pendency of this case, and therefore,
plaintiff's nmotion for injunctive relief with regard to that isthe
deened conceded and will be granted. However, the bank strongly
argued that the $109, 000 which the debtor returned to the bank is not
cash collateral, and that it has no intention of loaning it back to

t he debtor for use during the case or otherwi se. The debtor takes the



position that unless it can get the $109,000 returned to it, the
$41, 000 remni ni ng bal ance and the remai ning cash collateral it
possesses is insufficient to finance new i nventory purchases. As a
result, it would likely have to close its doors unless its notion for
return of the $109,000 is granted. The bank argues that the plain
wor di ng of the agreement shows that the $109, 000 was not cash
collateral and that the January 10, 1985 transaction was nothing nore
than a court authorized post-petition loan. |t argues that the Court
has no power to force it to nake a new | oan to a Chapter 11 debtor
The debtor insists that even if the express |anguage of the January
10, 1985 agreenment does not support its position, the agreenent is
anmbi guous and the parties' intentions should be considered in
interpreting its terns.

The Court exam ned the January 10, 1985 agreenent, together
with the notion for approval of the agreenent, the proof of service
t hereof, the certification of no objections and the order approving
t he agreenent, having deenmed themall to be parts of the sane
transaction. The agreenment was determ ned to be anbi guous for the
reasons stated on the record. Therefore, parol evidence was
introduced to determ ne the intentions of the party.

It is apparent fromthe testinony of its witnesses that the
debtor's intentions were to continue the material |anguage of the

April 26, 1984 agreement with respect to opportunity to utilize funds



previously repaid to the bank. However, the bank had quite a
different view of the matter. |Its intentions fromthe begi nning of
the case was to divorce itself fromany relationship with the debtor.
Even at the inception of the case, it wanted not to finance the
debtor, but it felt that the bankruptcy court would order use of

coll ateral anyway. Therefore, it made a tactical decision to enter
into an agreenent with the debtor which would at | east condition the
use of cash collateral upon the neeting of certain sales and cash-fl ov
projections. |Its goal throughout, however, was to eventually get out
of the obligation to continue financing the debtor. All of its
tactical noves in this case were directed toward that end. Although
it agrees that the April 26, 1984 agreement allows the debtor to
re-obtain the paid-in funds, it claim that the substantial change in
term nology in the January 10, 1985 agreenent which del eted such
reference and instead substituted an express statenent that the bank
no | onger woul d have an obligation to | oan funds after February 28,

1985 was intentional, strategic, and should be rendered effective.
Al t hough the bank knew that after the line of credit was repaid in

March, 1985, the debtor would have a continuing need for financing it
1985-1986 selling season, it expected that the debtor would either
finance it internally or obtain a | ending source other than Second
Nat i onal Bank of Sagi naw.

Al t hough the agreenment is anbi guous, and each party's



interpretation thereof can be supported, it is nmy opinion that the
bank's interpretation of the docunents is nore consistent with the
terms of the documents thenselves, and should therefore be sustained.
The bank intentionally maneuvered itself into a position where it
could eventually "pull the plug" on the debtor, and did so w thout
defraudi ng or m sl eading the debtor. The debtor on the other hand,
participated fully in negotiating and drafting the instrunments, and
entered into the agreenent with its eyes open to the actions now bei ng
taken by the bank. The debtor either could have, or should have,
antici pated that the bank intended to term nate the relationship

bet ween the parties. Essentially the instant agreenent represents a
fully and fairly bargai ned-for arrangenent in which the debtor
received a new line of credit for up to $180, 000, while the bank
obtained the ability to refuse to | end the debtor any nore noney. The
debtor's failure to realize the potential consequences of the
transaction do not constitute sufficient cause to alter the

bar gai ned-for rights of the parties.

What happened was that early on in the case the debtor
allowed the creditor to change the question from one of use of cash
collateral to one of a post-petition credit transaction. The debtor
t hus consented to "play in the bank's ballpark.” The debtor probably
made a strategic mistake in so doing, for when the inquiry is one of

conti nued use of cash collateral, all the debtor has to show is that



the creditor's interest is adequately protected, while when the
gquestion is the obtaining of credit, no one can force a | ending
institution to make a loan it does not wish to otherwise make. This
wi se bit of strategy by the bank's attorneys has now borne fruit.
There is no legal or equitable reason to deny it this victory,
especially where the debtor was represented throughout by experienced
counsel .

Accordingly, I find that the state of affairs with regard to
the debtor's ability to use cash collateral is as the bank asserts it
to be. In other words, any paynents made pursuant to the January 10,
1985 agreenent were applied to reduce the anmount of the outstanding
line of credit and no | onger have the character of "cash collateral".
Those funds are now in the possession and ownership of Second Nati onal
Bank of Sagi naw and are in no way burdened by the debtor's claimthat
they are cash collateral of its bankruptcy case. Thus the bal ance of
the cash collateral attributable to the $150, 000 post-petition
borrowing is $41, 000, the anount that is still within the debtor's
possessi on. Although the bank apparently does not at this tine
di spute the debtor's right to use those funds or the other cash,

i nventory, and accounts receivable the debtor possesses, the debtor
has not nmade any proposal for adequately protecting the bank's
interest therein. Therefore, at this tinme, no justification exists tc

all ow the conti nued use of the cash coll ateral. When and if the



debt or nakes a proposal for adequately protecting the bank's interest
in the cash collateral, a new hearing will be set thereon.
The foregoing sets forth nmy findings of fact and concl usi ons

of law. An order consistent with this opinion has been entered.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge



